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Incubator Program – Practical Implementation  

Premise of Program: 

A broadcaster that incubates a qualifying entity would be given a waiver of the 
structural ownership rules with regard to one media outlet. For example, a radio owner 
that incubates a qualifying entity in a large market could own nine stations in that market 
(or any larger market) instead of the eight stations currently permitted under the rule. 
 
Scope of Program: 
 

If the FCC has concerns about implementing an incubator program nationwide, 
NAB and MMTC suggest that, for purposes of an initial incubator effort, the FCC could 
limit the program to a sampling of radio markets of various sizes. While NAB believes 
that ultimately, the program should apply for waivers of any structural rule, we do not 
object to initiating the program in the radio context.  

 
Qualifying Incubation Efforts 
 

For the pilot incubation program, the incubating entity should be required to offer any 
two of the following forms of assistance to the incubated entity.1   
 

- Providing direct, low-interest loans or equity investment of 50% or more of the 
debt or equity of an incubated entity 
 

- Guaranteeing 50% or more of the debt of an incubated entity 
 

- Providing an average of ten hours per week of management or technical 
assistance to an incubated entity (the incubated entity would retain control of its 
programming, personnel, and finances)  

 

Such assistance would be required to continue for a period of three years from the 
date of FCC approval of the incubation effort. 

The entity that is “incubated” must, at the time of its application:  
 
(1) meet the criteria for an overcoming substantial disadvantages preference 

(“ODP”) entity as defined in the ownership proceeding;  
 

(2) meet the character, legal, and financial qualification standards applicable to 
Commission licensees; and  

 
(3) have attributable interests in no more than two broadcast stations or 

construction permits nationwide.  

                                                            
1 NAB and MMTC do not object to the FCC identifying and authorizing other types of qualifying incubation 
efforts, but included only a few possibilities here in order to streamline analysis of our proposal.  
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Over the term of the incubation relationship, the incubated entity would be required 

to: (i) acquire a radio or television station through an assignment, transfer of control, or 
successful auction bid; or (ii) build out a construction permit and apply for a license to 
cover the permit.  

 
The incubated entity may operate in the same market as the incubating entity, or 

they may operate in different markets. 
 
Neither the incubating entity nor the incubated entity shall hold an attributable 

interest in the other entity (e.g., they cannot share common officers or directors). The 
provision of financial assistance to an incubated entity under the approved incubation 
relationship would not be deemed an attributable interest for purposes of the 
Commission’s broadcast ownership rules.  
 
Application Process 

 
- We suggest developing an FCC Form for parties to apply for an incubation 

relationship.  As part of the incubation application, the FCC would determine 
whether the entity that proposes to be incubated meets the ODP standard. 
 

- Only after the incubation application is approved would the incubating entity be 
able to file a transfer of control or assignment application to acquire one 
additional station over the multiple ownership limits.  The incubating entity would 
have a period of three years from the date of grant of the incubation application 
to apply for ownership of the additional station.  
 

- Good faith requirement:  Both parties to an incubator relationship must certify 
that they will make good faith efforts to ensure the success of the incubated 
entity.  
 

- Applicants must certify that the incubated entity will maintain control over the 
programming, personnel, and finances of its operations.  

 
Compliance and Enforcement 
 

- Both parties to the incubation relationship would file periodic reports regarding 
the incubation project. The FCC’s Enforcement Bureau (or other designated 
Bureau or Office) would review the reports. The reports would have to be signed 
by an officer or director and would contain the same certification that is required 
for FCC application forms. 
 

- If the incubation relationship ends for any reason before the completion of the 
two-year period, the incubating broadcaster must divest a station and come into 
compliance with the then-current radio ownership rule.  Such divestiture must 
occur within one year of the termination of the incubation relationship.  
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Standard Based on Diversity Committee’s Proposed Overcoming Substantial 
Disadvantages Preference (“ODP”) – Practical Implementation 

 

The goal of developing and applying the ODP standard is to identify entities 

controlled by persons who (1) have experienced a disadvantage; (2) that had a 

substantial negative impact on their entry into or advancement in the educational and/or 

professional environment or other comparable context; and (3) that they have at least 

partially overcome.   

Control will be determined under the Commission’s traditional tests of either de 

jure (a majority of voting and equity interest) or de facto control. Not all of the persons 

involved in controlling the qualifying entity must have faced the same disadvantage, as 

long as majority control is exercised by individuals that meet the criteria (e.g., the 

qualifying entity may owned in equal parts five people, three whom overcame different 

disadvantages).  

Disadvantages to Be Considered 

 Physical disabilities that rendered professional or business advancement 
substantially more difficult than for most individuals;  

 Physical injury or Post Traumatic Stress Disorder in connection with 
military service; 

 Unequal access to institutions of higher education, including due to 
physical limitations, substantial economic disadvantage, natural or human 
disaster, or as a result of discrimination;  

 Unequal access to credit, including due to physical limitations, substantial 
economic disadvantage, natural or human disaster, or as a result of 
discrimination. 
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Evaluation 

Application of this standard does not involve use of certain features, such as 

race, gender, or ethnicity, to create a presumption of disadvantage.  For example, the 

Diversity Committee has observed that: 

 A female applicant would be permitted to demonstrate that she suffered a 
qualifying disadvantage in connection with gender discrimination in the 
workplace.  But she would also need to show that the experience 
substantially reduced her opportunities for advancement in the workplace or 
otherwise impacted negatively her professional or educational prospects but 
that she had achieved professional successes notwithstanding this 
disadvantage.  
 

 No applicant would be entitled to or presumed entitled to the preference by 
virtue of being a woman or a minority.    
 

 A male or non-minority applicant could also establish substantial 
disadvantage by making a similar showing in connection with gender- or race- 
based discrimination.  

 

The determination would look at all relevant evidence in evaluating whether an 

individual had suffered substantial disadvantage.   

Overcoming the Disadvantage 

A qualifying individual must also have at least partially overcome the 

disadvantage.  The FCC routinely evaluates the character, legal, and financial 

qualifications of prospective licensees.  An individual that satisfies this test can also be 

considered to have at least partially overcome the disadvantages he or she 

experienced.  
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Avoiding Abuse  

Questions have been raised about how an ODP standard should be applied 

where an individual who experienced substantial disadvantages in the past but, from an 

economic standpoint, no longer needs the assistance provided by an incubator 

program. For example, how would such a standard apply to a person who demonstrates 

that she once faced unequal access to credit, but eventually owned and/or operated 

several successful businesses and now enjoys a very high net worth?  NAB and MMTC 

believe that safeguards can be imposed to prevent the unintended consequence of 

allowing such individuals to meet the ODP standard by capping the maximum net worth 

of individuals evaluated under this standard. 

The rationale for such a cap is that, even if an individual has certainly faced and 

overcome a substantial disadvantage that may or may not be related to economics or 

access to credit, the benefits derived from the ODP standard applied in the 

broadcasting start-up context are largely economic.  An individual who now has the 

resources to make significant investments in a broadcast startup outlet and/or pay for 

the management and technical expertise provided by an incubator relationship should 

not qualify under the ODP standard for determining eligibility for an incubator or similar 

program.   
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